
Labor and Employment

Changes for Dealers

2009 Edition

Presented by:

Steve Roppolo

Regional Managing Partner, Houston Office
(713) 292-5601

www.laborlawyers.com

Atlanta ïCharlotte ïChicago ïColumbia ïDallas ïDenver ïFort Lauderdale ïHouston ïIrvine ïKansas City ïLas Vegas

Louisville ïNew Jersey ïNew Orleans ïOrlando ïPhiladelphia ïPortland, ME ïPortland, OR ïSan Diego ïSan Francisco ïTampa



Fisher & Phillips LLP

Overview

1) ADA Reform & Compliance

2) FMLA Changes

3) Employee Free Choice Act

4) Handling a RIF

5) Questions & Answers



ADA Reform & Compliance
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ADA Refresher
ADAôs PURPOSE

¸ Goal is to create level playing field for 

ñdisabledò employees or applicants

¸ Emphasis on what individuals can do, 

not on limitations

¸ Required to consider individualôs ability 

to perform essential job functions

¸ May require a reasonable 

accommodation by the employer
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New Amendments

¸ADA Amendments Act

¹Passed the Senate on 9/11/08

¹Passed the House on 9/17/08

¹The President signed on 9/26/08

¸Effective Date: January 1, 2009
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Disability Definition to be Read Broadly

¸The new law instructs courts (and 
employers) to apply a ñbroad 
scope of protectionò  when 
determining whether an individual 
is ñdisabled.ò Therefore, it is more 
likely an employee will be 
protected under the ADA

¸Reverses more than a decade of 
decisions which narrowly defined 
disability

¸Expect more ADA cases
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Ignore Mitigating Measures

¸Overturns decision which allowed 
ñmitigating measuresò to be 
considered when determining 
whether an individual is disabled.

¸Do not consider medications, 
prosthetics, hearing aids, mobility 
devices, etc.

¸Examples: High blood pressure 
controlled by medication, cancer in 
remission, seizures prevented by 
medication, etc.
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Major Life Activity

¸ Previously, ADA was silent on what 
constitutes a major life activity.  EEOC had 
adopted a broad definition of major life 
activity, but it had been largely rejected by 
the courts. 

¸ New ADA includes long list of activities 
including thinking, reading, sleeping, 
concentrating, etcé.and states that the 
operation of any major bodily function is 
considered a major life activity.

¸ ñDisabledò includes an impairment that is 
episodic or in remission if substantially 
limiting when active.
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More Changes

¸ ñRegarded asò protection will be 
expanded.  Under the new ADA, a 
ñregarded asò individual need only 
demonstrate that his/her employer 
perceived him/her as having an 
impairment, regardless of whether the 
impairment actually or is perceived to limit 
a major life activity

¸ No duty to accommodate perceived 
disabilities

¸ ñTransitoryò impairments not covered

¸ No ñreverseò discrimination
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Compliance with the new ADA

¸Train supervisors to spot ADA 
issues and requests for 
accommodation

¸ Interactive Process

¸Use a standard questionnaire 
that complies with the new 
ADA

¸Job Accommodation Network

www.jan.wu.edu

http://www.jan.wu.edu/
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FMLA Changes

ḐOL issued first regulatory changes since 
1994 ï762 pages to address changes!

B̧ecame effective on January 16th

Ȩmployers had been calling for a practical 
overhaul for several years

Ȩnhanced notice requirements

Çlarify substitution of paid leave

Ţhreshold could drop                                    
to 25 employees ïstay tuned
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FMLA Military Amendments

Şigned into law Jan. 28, 2008

U̧p to 26 weeks of ñcaregiverò leave to 
those caring for an injured service 
member

U̧p to 12 weeks of ñactive dutyò leave 
for ñany qualifying exigencyò arising 
out of close family memberôs service 
commitment



Employee Free Choice Act
Whose Choice is it Anyway?



Fisher & Phillips LLP

THE ORGANIZING CAMPAIGN 

TIMELINE PRIOR TO EFCA:

Startup
�‡Research
�‡Targeting
�‡Initial 

Contact
�‡List Building

Election/Recognition
�‡Demand Recognition
�‡File Petition for Election
�‡Actions

�‡Leverage Campaign

First Contract
�‡Mobilize
�‡Leverage

�‡Bargaining

Building A Majority
�‡Committee Building
�‡One-on-One Communications Election42 Days


